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Objectives

• At the end of the presentation, the participant will:

• 1) Understand the difference between “law” and “ethics.”

• 2) Be aware that each state has their own laws re: reporting 
requirements

• 3) Be able to identify differences between public health and 
clinical ethical issues



• Law – system of binding rules 

• Derived from state and federal constitutions, statutes, regulations and case law
• If laws are not followed, civil or criminal penalties may occur

• Ethics – system of moral principles

• Derived from jurisprudence, policies of professional 
organizations, professional standards of care and institutional 
policies and practices

• Should be followed, but difficult to enforce
• Legal determinations do not always solve ethical problems

Law & Ethics



Law Ethics

Relationship between Law and Ethics

Law (must do)                     Ethics (should do)

some define      
“morals” as pertaining to the individual, 

“ethics” as societal/system



John Stuart Mill

• The Harm Principle

• Only justification for interfering with individual liberty against 
one’s will is to prevent harm to others….



Differences…

With appreciation to Dr. Tom Kirsch



Issues

• Individual Rights • Public Good



Provider-Patient/Client Relationship

• Establishes legal duty and fiduciary relationship
• Fiduciary:  “one who owes to another a duty, of good faith, trust, 

confidence and candor” (Blacks Law Dictionary) 

• Exceptions 
• Concern for safety of specific person or group – threats of 

violence towards a specific person (Tarasoff v. Regents), 
child, elder or dependent person abuse, other safety 
concerns

• Concern for public welfare – reportable diseases



Is this your patient/client?

• Forming contractual relationship

• Usually requires patient’s offer/request for treatment, physician’s 
acceptance and provision of treatment 

• Express or implied

• Capacity to contract  (of age, competent, etc…)

• Mutual assent  (agree, and are talking about the same thing…)



Considerations

• Motivational Interviewing

• Shared Decision-Making

• Standard of Care

• Mandated Reporting

• Century Code (Laws)



ND 20th Century Institutions

• TB Sanitorium—San Haven

• Lamoure Trachoma Hospital

• NDSH

• ND Developmental Center (Life Skills) 



Still, 20th Century

• Compulsory Sterilization (California and Nazi Germany…)

• Hiawatha Insane Asylum for Indians



Confidentiality and Privilege



Definition of Privilege 
as relates to practitioners

• Privilege: the status which allows for the protection of 
special, confidential information. 

Privileged means that which is to be only shared 
between specific parties and not admissible in court, 
protected from a subpoena

• Privilege: the authorization of a licensed or certified 
healthcare practitioner's specific scope of patient care 
services.



Confidential vs. Privileged information/status

•By duty 
(a clinician has a duty to hold 
patient/client information 
confidential)

• By special status:

• Examples-

• Medical Staff Executive Committee

• Medical Licensing Board Reviews

• Confidential Privileged



What are other examples of 
“privileged relationships?”

• Clergy and penitent

• Spouses

• Attorney-client



Dual Agency and Conflict of Interest

• What is Dual Agency?

• What are conflicts of interest?

• How does one know?



Decision-making capacity (mental capacity)

• Clinically task-specific:

• Recognize a decision needs to be made
• Understand the needed information
• Understand options 
• Understand the consequences (R/B/Alt)
• Formulate a decision consistent with his/her 

values and goals

• A person may be able to easily make a decision 
re: having stitches, compared to having gamma-
knife vs. open spinal surgery for a tumor



• Is there significant risk of harm to an identified individual?

• If so, the practitioner has an obligation to take reasonable 
steps to warn or protect…

• What does this mean?

Duty to Warn/Protect



Difference

• Duty to Warn:

• Breach of 
Confidentiality by 
notifying a third 
party of potential 
imminent danger or 
harm

•Duty to Protect:

•Maintaining Confidentiality 
by protecting a third party 
of potential imminent 
danger or harm through 
patient hospitalization, 
rigorous outpatient 
treatment or other clinical 
interventions



Tarasoff

• When a therapist determines, or pursuant to the 
standards of his profession should determine, that his 
patient presents a serious danger of violence to 
another…

• Duty to Warn?

• Duty to Protect?

• State by State rule?



Duty to Protect/Warn
National Conference of State Legislatures, 2018



• What is foreseeable?

• What is dangerousness?

• Time frame?

• What of the general public?

• What of confidentiality?

• What are reasonable steps/actions?

Issues:



Issues related to mandated reporting

• Do you tell the individual?****

• Why or why not?



Forced Treatment/Compliance

• When is it justified?

• Are there alternatives, even if criteria is met?

• What are the implications if an alternative is used and there 
is a negative outcome?



Who are the decision makers in forced 
treatment issues?

• State Legislators (laws)

• Judges

• Public Health Officials

• Administrators

• Patients/Advocates

• Practitioners

• Others?



Four Topics and Healthcare Ethics



Mandated Reporting



Mandated Reporting





Information





Mandated Reporting of Communicable 
Diseases in North Dakota

• Primarily based on test results

http://www.ndhealth.gov/disease/documents/reportableconditions.pdf



Mandatory Reportable Conditions



“Rules”

• When stuck, expand the field (legal, supervisor, colleague, etc…)

• Document

• Omission of Fact vs. Omission of Judgment
• Review of Facts
• Decision Made



Further Discussion
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